IN THE UNITED STATES DISTRI
FOR THE SOUTHERN DISTRICT O 6 1

U‘

VITAL PHARMACEUTICALS, INC.
a Florida corporation,

Plaintiff,
vs. -
RED BULL GMBH, an Austrian Limited e Doy
Liability Company

Defendant.

/

COMPLAINT FOR DECLARATORY RELIEF
Plaintiff, Vital Pharmaceuticals, Inc., a Florida Corporation d/b/a VPX Sports (*“VPX")
files this Compliant for Declaratory Relief against Defendant, Red Bull GmbH (“RB”), an
Austrian Limited Liability Company, and alleges:

Nature of Case, Subject Matter Jurisdiction and Venue

l. This is an action for declaratory relief stemming from RB’s October 14, 2005
“cease and desist” letter, a true and correct copy of which letter 1s attached hereto as Exhibit “A.”
The “cease and desist™ letter relates to VPX’s registration and use of its REDLINE® trademark s
as well as the trade dress used by VPX for its REDLINE® nutritional supplement and beverage
products. This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1332(1) and 1332
(2); 28 U.S.C. §1338; 28 U.S.C §§2201 and 2202; as well as 15 U.S.C. §1121 relating to
trademark, trade dress, unfair competition, and dilution claims arising under the Lanham Act, 15

U.S.C. §1051, et seq. The amount in controversy exceeds the sum or value of $75,000, exclusive

of interest and costs.
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2. Venue is proper in this district pursuant to 28 U.S.C. §1391 on either of the
following alternative grounds: (a) A substantial part of the events giving rise to the instant claim
for declaratory relief and the subject matter thereof occurred in this district, including, without
limitation, that VPX received the “cease and desist” letter from RB in this district, that VPX’s
principal place of business is located in this district, and that VPX adopted and commenced use
of the trademark and trade dress that is the subject of the “cease and desist™ letter in this district;
and (B) RB is subject to personal jurisdiction in this district offers.

The Parties

3. VPX is a corporation organized and existing under the laws of the State of Florida
with its principal place of business in this district, wherein VPX operates as a developer,
manufacturer and seller of dietary supplements with an emphasis upon sports and fitness
supplements.

4. RB is an Austrian Limited Liability Company that manufactures or sells a
substantial amount of product that is purchased and consumed in this district.

5. In addition to all other legal bases for this Court to exercise personal jurisdiction
over RB in this action, courts within the state in which this district is located have personal
jurisdiction over RB pursuant to §§48.193 (1)(a) and 48.193(2), Fla. Stat.

The REDLINE® trademark and the REDLINE® Products

6. For several years, VPX has been a leader in the dietary supplement industry that
offers a wide variety of dietary supplement products with an emphasis on sports and fitness

supplements.




7. On August 4, 2003, VPX filed a federal trademark application Serial No.
78/282908 for REDLINE® with the United States Patent and Trademark Office (“PTO”) in
International Classes 005 for nutritional supplements.

8. None of RB’s RED BULL" trademark applications or registrations—including
RB’s Registration No. 2,494,093 in International Class 005 *“for pharmaceutical products for the
purposes of strengthening and body restoration, specifically, vitamin and mineral supplements;
nutritional supplement tonics, nutritionally fortified beverages for use supplements”—were cited
by the PTO as a potential bar against VPX’s application for REDLINE®.

9. VPX has used the REDLINE® trademark in interstate commerce at least as early
as September 30, 2003.

10.  On December 2, 2004, VPX’s application for REDLINE® was published for
opposition.

11.  RB did not oppose said application.

12. On June 22, 2005, the PTO issued a registration to VPX for REDLINE®, which
was assigned Registration No. 2,857,015. A copy of the certificate of registration is attached as
Exhibit “B.”

13.  On March 30, 2005, VPX filed another federal trademark application for the
trademark REDLINE® with the PTO in International Class 005 for beverages, which was
assigned Serial No. 78/598015.

14. On July 14, 2005, VPX filed another federal trademark application for the
trademark REDLINE® with the PTO in International Class 005 for nutritional supplements,
ready to drink nutritional beverages, and nutritional bars, which was assigned Serial No.

78/670909.




15, VPX uses the REDLINE" trademark in connection with certain of its nutritional

supplement and beverage products.

6. VPX uses the following distinctive trade dress in connection with its REDLINE® |

beverage product (*REDLINE® Beverage Trade Dress™):

REDLINE

17. VPX uses the following distinctive trade dress in connection with its REDLINE®

nutritional supplement product sold in gel-cap form (“REDLINE® Gel-Cap Trade Dress™):




18. VPX has used a red, white and blue color scheme in the packaging of its
numerous dietary supplement products for several years, and did so prior to the inception of its
REDLINE® nutritional supplement and beverage products.

19. Since submitting its initial federal trademark application for REDLINE*®, VPX
has expended considerable sums of money and effort to advertise and promote its REDLINE®
nutritional supplement and beverage products, and as a result, the REDLINE® products have
become extremely popular.

20.  VPX advertises its REDLINE® products, infer alia, on its website at

WWW.vpXsports.com, at various fitness shows, in its magazine Human Muscle & Performance,

and in third-party fitness-oriented magazines, including, but not limited to Flex and Muscular
Development.

21.  VPX sells its REDLINE® products, inter alia, on its website at
WWww.vpxsports.com, in health clubs throughout the world, in General Nutrition Center, and in
Vitamin Shoppe.

22. The products sold under the REDLINE® trademark have come to be known by the
consuming public as uniquely effective nutritional supplement and beverage products.

The RED BULL® trademark and the RED BULL® Product

23. RB has a myriad of trademark registrations and pending applications for the RED

BULLP® trademark.




24.  RB uses the following trade dress in connection with its RED BULL® beverage

product (the “RED BULL® Trade Dress™):
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RB’s “Cease and Desist” Letter

25. More than two years after VPX submitted its application for REDLINE® and
started investing in the advertising and promotion of its REDLINE® products, RB, on October
14, 2005, forwarded to VPX its “cease and desist” letter, wherein RB charges that VPX’s
REDLINE® trademark infringes upon RB’s RED BULL® trademark and that VPX’s REDLINE®
Beverage Trade Dress infringes upon RB’s RED BULL® Trade Dress. In that connection, RB
also charges VPX with unfair competition and dilution.

26. In its “cease and desist™ letter, RB demands that VPX “(1) cease and desist use of
the REDLINE mark and/or a blue, red and silver/gray color scheme in connection with energy
drinks or other beverages in the United States; (2) immediately withdraw U.S. Application Serial
Nos. 78/598,015 and 78/670,909 with prejudice; and (3) cease and desist from any further use of
any of the Red Bull Word Marks, Red Bull Trade Dress, or any other confusingly similar marks

and/or trade dress in the United States.”




27. RB further states in its “‘cease and desist” letter that failure to meet those demands
“will damage [RB] and subject [RB] to irreparable harm, entitling [RB] to injunctive and
monetary relief.”

No Trademark Infringement

28.  There is no likelihood of confusion between the REDLINE® trademark and the
RED BULL" trademark.
29. No other element essential to an actionable infringement upon the RED BULL®
trademark arises from VPX’s use of the REDLINE® trademark.
No Trade Dress Infringement
30.  There is no likelihood of confusion between the REDLINE® Beverage Trade

Dress and the RED BULL® Trade Dress, which respectively appear as follows:

WOS | N ARGE 0W04d

31. No other element essential to an actionable infringement upon the RED BULL®

Trade Dress arises from VPX’s use of the REDLINE® Beverage Trade Dress.




No Unfair Competition

32.  No claim for unfair competition as to the RED BULL" trademark or the RED
BULL” Trade Dress arises from VPX’s use of the REDLINE® trademark or the REDLINE®
Beverage Trade Dress.

No Dilution

33. No claim for dilution as to the RED BULL® trademark or the RED BULL® Trade
Dress arises from VPX’s use of the REDLINE® trademark or the REDLINE® Beverage Trade
Dress.

34.  VPX has engaged undersigned counsel to represent it in this matter for which
VPX obligated to pay reasonable attorneys’ fee.

COUNT I-DECLARATORY RELIEF

VPX restates and realleges paragraphs 1 through 34 above, and further alleges:

35.  As aresult of RB’s “cease and desist” letter, an actual case or controversy exists
between the parties.

36. As VPX is being threatened with an action for damages and other relief based
upon its past and continued use of the REDLINE® trademark and its past and continued use of
the REDLINE® Beverage Trade Dress, VPX is in need of, and entitled to, a judicial declaration
of each party’s respective rights and liabilities as they pertain to VPX’s registration and use of
the REDLINE® trademark and VPX’s use of the REDLINE® Beverage Trade Dress.

WHEREFORE, VPX respectfully requests: (1) judgment in favor of VPX and against
RB declaring that: (a) The REDLINE® trademark does not infringe upon the RED BULL®
trademark; (b) The REDLINE™ Beverage Trade Dress does not infringe upon the RED BULL®

Trade Dress; (c¢) No claim for unfair competition as to the RED BULL® trademark or the RED




BULL® Trade Dress arises from VPX’s use of the REDLINE® trademark or the REDLINE®
Beverage Trade Dress, (d) No claim for dilution as to the RED BULL® trademark or the RED
BULL" Trade Dress arises from VPX’s use of the REDLINE® trademark or the REDLINE®
Beverage Trade Dress, (¢) VPX is otherwise without liability to RB, or any of its licensees or
assigns, stemming from VPX’s use of the REDLINE® trademark or the REDLINE® Beverage
Trade Dress, and (f) any other declaration the Court may deem appropriate; (2) an award of costs
against RB; (3) an award of reasonable attorneys’ fees against RB; and (4) any other relief the

Court may deem just and appropriate.

Dated October 21, 2005
Respectfully submitted,
Feldman Gale, P.A.
Attorneys for Vital Pharmaceuticals, Inc.
Miami Center, 19th Floor
201 South Biscayne Boulevard
Miami, Florida 33131-4332
Telephone: /34
Telefax: 34

dmanGale.com
Erica W. Stump / 427632
EStump@FeldmanGale.com




HOGAN & HARTSON

LLE

RAYMOND A.XURZ

PARTNEX
(202) 837-5683

RAKURZQHHLAW.COM

October 14, 2005

VI4A OVERNIGHT MAIL

Vital Pharmaceuticals, Inc.
4141 SW 47" Ave.
Davie, Florida 33314-4006

Vital Pharmaceuticals, Inc.
6573 Stirling Road
Ft. Lauderdale, FL 33314

Re: REDLINE Energy Drink

Our Reference: §7021-0154
To Whom It May Concern:

COLUMBIA SQUARE

555 THIRTEENTH STREET, NW

WASHINGTON, DC 20004-110%
TEL (202) 637-5600
FAX (202) 637-5910
WWW.HHLAW.COM

We represent Red Bull GmbH (“Red Bull™), the source of the Red Bull energy drink
(“Red Bull Energy Drink™), in connection with intellectual property matters. As you are no
doubt aware, the Red Bull Energy Drink bears the distinctive trademark RED BULL and the
composite trademark RED BULL ENERGY DRINK (collectively the “Red Bull Word Marks”),
as well as a distinct and proprietary trade dress, including a blue, red and silver color scheme
(collectively, “Red Bull Trade Dress”). For your convenience, enclosed as Exhibit A is a
photograph of the Red Bull Energy Drink, which bears the Red Bull Word Marks and Red Bull
Trade Dress. The Red Bull Energy Drink has been offered in connection with the Red Bull Word
Marks and the Red Bull Trade Dress since at least as early as 1996 in the United States. Since
that time, Red Bull has invested substantial resources in promoting the Red Bull Energy Drink, as
well as the Red Bull Word Marks and Red Bull Trade Dress. Through these and related efforts,
consumers readily recognize the Red Bull Word Marks and the Red Bull Trade Dress, and
associate such proprietary indicia with the Red Bull Energy Drink and Red Bull. Indeed, the Red
Bull Energy Drink bas become the category leader in the energy drink market, and the Red Bull
Energy Drink, Red Bull Word Marks and Red Bull Trade Dress have gained wide-spread fame
and consumer recognition. '
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EXHIBIT A
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Red Bull has recently become aware of an energy drink, manufactured by Vital
Pharmaceuticals, Inc. d/b/a VPX Sports (“VPX"), being sold in the United States under the
trademark REDLINE (“Redline Energy Drink™). Further, Red Bull has become aware that VPX
has filed with the United States Patent and Trademark Office applications to register the mark
REDLINE, including U.S. Application Serial Nos. 78/598,015 for “beverages™ and 78/670,909 for
“putritional supplements, ready to drink nutritional beverages, and nutritional bars.”

The Redline Energy Drink is packaged in a slim can prominently displaying the REDLINE
trademark and featuring a blue and red color scheme, combined with a gray or silver twist-off cap.
Such prominent use of a trademark including the term “Red,” combined with a blue, red and
silver/gray color scheme, results in the Redline Energy Drink evoking a confusingly similar
commercial impression with the Red Bull Energy Drink. Such confusing similarity is furthered
by the use of the tagline “Get Ripped; Get Jacked...Reach For ‘Red!,”” and references to the
Redline Energy Drink as “The Red.” It thus appears that the similarities between the Redline
Energy Drink trademark and packaging and the Red Bull Word Marks and Red Bull Trade Dress
were no accident, but instead an intentional effort to mimic the well-known Red Bull Energy
Drink and to unlawfully trade on the strong goodwill associated with the Red Bull Energy Drink.

As the REDLINE trademark and Redline Energy Drink trade dress are confusingly similar
to the Red Bull Word Marks and Red Bull Trade Dress, such trademark and trade dress are likely
to confuse consumers into erroneously believing that VPX or the Redline Energy Drink is
affiliated or associated with or sponsored or endorsed by Red Bull. It is readily apparent that Red
Bull has prior and superior rights to the Red Bull Word Marks and Red Bull Trade Dress for
energy drinks. Accordingly, the continued sale of the Redline Energy Drink are clear violations
of Red Bull’s valuable intellectual property rights, and further constitute trademark infringement,
dilution and unfair competition.

In addition to VPX’s use of the confusingly similar REDLINE trademark and Redline
Energy Drink trade dress, Red Bull has become aware of certain other violations by VPX of the
Lanham Act, as well as FDA and FTC regulations, in connection with the sale and promotion of
the Redline Energy Drink. Merely by way of example, the packaging of the Redline Energy
Drink and the VPX web site located at <vpxsports.com> appear to make unsubstantiated,
misleading and/or false claims regarding the weight-loss promoting properties of the Redline
Energy Drink (which VPX ineffectually attempts to disclaim in the fine-print located on the
Redline Energy Drink can), and further it appears that the packaging of the Redline Energy Drink
product fails to meet FDA labeling guidelines. Such misleading or false claims and deficiencies
in the labeling and packaging of the Redline Energy Drink are likely to further increase the harm
to Red Bull resulting from continued sale of the Redline Energy Drink, as consumers may
attribute any such misleading or false claims and deficiencies to Red Bull.

In view of the foregoing, we must insist that you provide written assurances within ten
(10) days of the date of this letter that you will: (1) cease and desist use of the REDLINE mark




HOGAN & HARTSON L.LP
Vital Pharmaceuticals, Inc.
October 14, 2005

Page 3

and/or a blue, red and silver/gray color.scheme in connection with energy drinks or other
beverages in the United States; (2) immediately withdraw U.S. Application Serial Nos.
78/598,015 and 78/670,909 with prejudice; and (3) cease and desist from any further use of any of
the Red Bull Word Marks, Red Bull Trade Dress, or any other confusingly similar marks and/or
trade dress in the United States. Failure to do so will damage Red Bull and subject Red Bull to
irreparable harm, entitling Red Bull to injunctive and monetary relief.

Feel free to contact me via telephone or in writing to discuss this matter. In the meantime,
our client reserves all of its rights and remedies.

RAK/KAI /

Enciosure
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Int. CL: 5

Prior U.S. Cls.: 6, 18, 44, 46, 51, and 52
Reg. No. 2,857,015
United States Patent and Trademark Office  Registered June 22, 2004

TRADEMARK
PRINCIPAL REGISTER

REDLINE

VITAL PHARMACEUTICALS, INC. (FLORIDA FIRST USE 8-0-2003; IN COMMERCE 9-0-2003.

CORPORATION)
4141 SW. 4TTH AVENUE
DAVIE, FL 33314 SN 78-282,908, FILED 8-4-2003.
FOR: NUTRITIONAL SUPPLEMENTS, IN CLASS
5(US. CLS. 6, 18, 44, 46, 51 AND 52). RICHARD WHITE, EXAMINING ATTORNEY
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